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A legislative framework
for the safety of
nuclear installations In
the European Union

by S. Kus and S. Emmerechts*

or the first time since the inception of the

European Community in 1957 and after two
previously unsuccessful attempts, on 25 June 2009 the
Council of the European Union adopted European-
wide, binding requirements on nuclear safety.!

The goal of the “Council Directive establishing
a Community framework for the nuclear safety of
nuclear installations” (“the Directive”) is to main-
tain and to promote the continuous improvement
of nuclear safety and to ensure that a high level of
nuclear safety is provided by EU member states to
protect workers and the general public against the
dangers arising from nuclear installations. The Direc-
tive is based on the IAEA Safety Fundamentals and
the Convention on Nuclear Safety.

The 27 member states of the Community are
required to bring into force the laws, regulations and

administrative provisions necessary to comply with
the Directive by 22 July 2011.

Background

In 2003, the European Commission proposed a
so-called “nuclear package” containing EU-wide,
harmonised rules in the fields of nuclear safety and
the safe management of spent fuel and radioactive
waste.2 The proposal was very ambitious, including
verifications of national safety authorities by the EU
Commission, the development of EU-specific safety
standards, strict rules on financial resources for the
decommissioning of nuclear installations and on the
independence of national safety authorities.

One of the main arguments of the Commission
to justify its initiative was that greater harmonisation
of safety requirements for nuclear installations in the
EU is a prerequisite for the future development of

nuclear energy, especially in view of the forthcoming
enlargement of the Community.? The Commission
also argued* that nuclear energy must remain an
option in the energy mix of the future in order to
achieve greenhouse gas emission reductions driven
by the targets in the Kyoto Protocol.5

The initiative encountered strong opposition
and criticism by several member states which led
the Commission to submit in September 2004 new
and revised legislative proposals.6 However, the
Council remained strictly divided between member
states supporting and those strongly opposing the
Commission’s initiative. The main arguments of the
opponents were that the European Community lacks
legal competence in the field of nuclear safety, that
its legislative proposals were not substantive enough
and that they did not provide an additional value
vis-a-vis existing international co-operation at the
level of the International Atomic Energy Agency
(IAEA), the OECD Nuclear Energy Agency (NEA)
and other groups such as the Western European
Nuclear Regulators Association (WENRA).

In that context, instead of discussing the propos-
als further the Council commenced an alternative
process. In 2004, it created an ad hoc Council working
party to engage in a wide-ranging consultation pro-
cess with experts from member states facilitating the
choice of effective legal instrument(s) for achieving
nuclear safety and the safe management of spent fuel
and radioactive waste. Despite extensive discussions
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and reports during 2005 and 2006, there was still
no consensus on the adoption of the legislative
proposals.

In 2007, the Council paved the way for the crea-
tion of the High Level Group on Nuclear Safety and
Waste Management” [later renamed the European
Nuclear Safety Regulators Group (ENSREG)], an
independent, authoritative expert body composed of
senior officials from national regulatory or nuclear
safety authorities from all 27 member states to
advise and assist the Commission in progressively
developing common understanding and eventually
additional European rules on the safety of nuclear
installations and the safety of the management of
spent fuel and radioactive waste. The discussions
and the compromises reached within this High Level
Group were instrumental in adopting the Directive
on 25 June 2009.8

Main provisions

The Directive applies to a range of nuclear instal-
lations that is wider than the one adopted in the
Convention on Nuclear Safety.? The Directive applies
to any civilian nuclear installation, defined as:

a) an enrichment plant, nuclear fuel fabrication
plant, nuclear power plant, reprocessing plant,
research reactor facility, spent fuel storage facil-
ity; and

b) storage facilities for radioactive waste that are on
the same site and are directly related to nuclear
installations listed under point a).

The scope of the Directive ranges further in
time than the Convention on Nuclear Safety, also
covering the decommissioning phase of a nuclear
installation.’0 Another interesting difference is that
while the Convention on Nuclear Safety is silent
on the definition of nuclear safety, the Directive

attempts such a definition in that it states that
“nuclear safety” means “the achievement of proper
operating conditions, prevention of accidents and
mitigation of accident consequences, resulting in
protection of workers and the general public from
dangers arising from ionizing radiations from nuclear
installations” 11

Member states shall establish and maintain a
national legislative, regulatory and organisational
framework with responsibilities for the adoption of
national nuclear safety requirements; the provision
of a system of licensing and prohibition of operation
of nuclear installations without a licence; the provi-
sion of a system of nuclear safety supervision; and
enforcement actions, including suspension of opera-
tion and modification or revocation of a licence.!2

The Directive further includes a well-known
requirement which many international instruments
in the field of nuclear law address, namely that mem-
ber states shall establish and maintain a competent
regulatory authority, “functionally separate from
any other body or organisation concerned with the
promotion, or utilisation of nuclear energy, including
electricity production, in order to ensure effective
independence from undue influence in its regulatory
decision making”.13

The obligation to give the competent regulatory
authority the legal powers and human and financial
resources necessary to fulfil its obligations in connec-
tion with the national framework is also customary
under international nuclear law. However, what is
rather unparalleled is to impose a similar obligation
on license holders.!4 At the level of the European
Union and its supranational character, both obliga-
tions can imply greater impacts than at any other
intergovernmental level. Other provisions address
the prime responsibility of the licence holder, regular
safety assessments and transparency.

On 25 June 2009, the Council of the European Union adopted European-wide, binding requirements on nuclear safety.
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With respect to procedural provisions, the
Directive obliges member states to report to the
Commission on the implementation of the Directive
for the first time by 22 July 2014, and every three
years thereafter, taking advantage of the review and
reporting cycles under the Convention on Nuclear
Safety. On the basis of these reports, the Commis-
sion shall submit a report to the Council and the
European Parliament.

Enforcement

The Directive is without doubt a milestone in intet-
national and regional law making in the field of
nuclear law, not so much because of its content but
because of the supranational nature of European
law and the powers of EU institutions.

Member states have long resisted the Directive
because of the powers which it delegates to the
European Commission, and more importantly, to
the European Court of Justice. The Commission,
as the guardian of the treaties and the measures
taken by the institutions, ensures that EU legisla-
tion is applied correctly by the member states. It can
start infringement procedures if not satisfied with a
member state’s implementation of the Directive and
refer the matter to the European Court of Justice.
The court will therefore have the final decision on,
for example, the implementation of nuclear safety
requirements, the independence of the regulatory
body and the adequacy of human and financial
resources. As a last resort, the court may impose a
lump sum or penalty payment on the member state
which fails to fulfil an obligation.!> In this way, the
Directive may generate a legal effect that is far more
important than the Convention on Nuclear Safety,
which is considered to be an “incentive” convention
without strict enforcement possibilities.

Outlook

Even though the Directive faces criticism with
respect to its “diluted” provisions, it is in theory
forceful from the implementation and enforcement
perspectives. It remains to be seen how rigorously
the Commission will monitor the way in which the
Directive is implemented, and especially its vaguer
provisions which are also amongst the most contro-
versial issues in the field of international nuclear law,
e.g. the independence of the regulatory body from
undue influence.

As the Directive states in its preamble, the mem-
ber states of the European Union have already imple-
mented measures enabling them to achieve a high
level of nuclear safety within the Community. Both
Euratom and its member states have co-operated at
the international level, subjected their national reg-
ulators and regulations to international peer reviews

and helped to improve nuclear safety worldwide. The
Directive is a major step for achieving a common
legal framework and a strong nuclear safety culture
in Europe which could become a model for other
regions to translate internationally accepted safety
standards into a legally binding framework. m
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